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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
DANA GRAMLICH, : 
Plaintiff/Appellant, : Case No. 900466 
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Oral Argument 
JAY P. MUNSEY, M.D.. : Priority No. 16 
RICHARD HORNE, D.C., and 
MOAB FAMILY CHIROPRACTIC : 
CLINIC, 
Defendants/Appellee. 
REPLY BRIEF OF APPELLANT 
RESPONSE TO STATEMENT OF FACTS 
This appeal concerns procedural issues. Plaintiff set forth 
a complete summary of the procedural background in her initial 
brief. Defendant has not disagreed with plaintiff's statement of 
the facts, but has nonetheless set forth his statement of facts 
interspersed with arguments. In addition, defendant sets forth the 
facts most favorable to him regarding the underlying merits of the 
case, and particularly regarding the scope and severity of plain-
tiff's injuries. The evidence was in dispute on this issue, and 
plaintiff's evidence showed that she did have permanent and serious 
injury as a result of defendant's negligence. (R. 85-94.) On 
summary judgment, the facts are to be viewed in the light most 
favorable to plaintiff. Projects Unlimited, Inc. v. Copper State 
Thrift & Loan Co. , 798 P.2d 738, 743 (Utah 1990). Furthermore, 
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the evidence relating to the nature of plaintiff's injuries is not 
relevant to any issue raised in plaintiff's initial brief, Utah R. 
App. P. 24(a)(7), and the evidence is apparently cited by defendant 
only for its prejudicial effect. Plaintiff objects to this 
improper citation of disputed evidence on issues not relevant to 
the appeal. 
SUMMARY OF ARGUMENT 
A condition precedent to filing a medical malpractice action 
in Utah is the holding of prelitigation review proceedings. That 
condition was satisfied in this case because a prelitigation panel 
convened and reviewed plaintiff's claims. Plaintiff's approximate-
ly eight day delay in filing her request for prelitigation review 
was not prejudicial to defendant, and is not a just basis to 
dismiss this action. The rules of statutory construction mandate 
that the statute be construed to require only that prelitigation 
review occur, not that every minute procedural requirement be met 
with exactness. 
A contrary interpretation of the statute would be unconstitu-
tional. Plaintiff's constitutional arguments are properly before 
this Court because they are merely an extension of arguments 
presented to the trial court. 
An administrative agency certified that the precondition to 
suit was satisfied in this case. Defendant could have sought 
extraordinary relief to prohibit the prelitigation panel from 
convening, or could have appealed from the Affidavit of Compliance 
2 
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issued by the Director of the Department of Business Regulations. 
Having failed to do either, defendant is now bound by that ad-
ministrative decision and the trial court erred in failing to give 
preclusive effect to that administrative decision.1 
ARGUMENT 
POINT I 
PLAINTIFF COMPLIED WITH THE PRELITIGATION PANEL 
REVIEW REQUIREMENTS. 
Defendant asserts that plaintiff failed to comply with the 
prelitigation panel review requirements set forth in Utah Code Ann. 
§ 78-14-12 (1987, current version in Supp. 1990). Defendant 
asserts that the effect of noncompliance is set forth in 
§ 78-14-12(I)2, which states as follows: 
The [prelitigation panel] proceedings are 
informal and nonbinding, but are compulsory as 
a condition precedent to commencing litiga-
tion. 
Defendant spends a substantial portion of his brief to argue 
that plaintiffs second notice of intent to commence action was not 
timely. (Brief of Respondent at pp. 8-13.) None of plaintiff's 
claims on this appeal were based on the second notice of intent. 
Plaintiff will not respond to defendant's arguments regarding that 
notice. 
defendant actually cites to Utah Code Ann. § 78-14-12(1)(c). 
The subsection designations were not added until 1989, after 
plaintiff's claim arose and after her complaint was filed. The 
wording of the statute was not changed. 
3 
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Defendant asserts, based on this statute, that the consequence of 
noncompliance with the prelitigation review requirements is that 
the complaint cannot be filed, (Brief of respondent at p. 7.) 
The primary infirmity with defendant's argument is that the 
prelitigation panel review proceedings actually occurred. Defend-
ant's argument would have merit only if § 78-14-12(1) were con-
strued to require exacting compliance with every minute require-
ment associated with prelitigation review. Such a construction of 
the statute is improper. 
Statutes are to be construed "liberally with a view to effect 
their objects and to promote justice." Brickyard Homeowners' 
Association Management Committee v. Gibbons Realty Co., 668 P. 2d 
535, 538 (Utah 1983). The Court is to be guided by the "meaning 
and purpose of the statute as a whole . . . ." Hansen v. Salt Lake 
County, 794 P.2d 838, 841 (Utah 1990). 
The expressed object of the legislature in enacting the 
medical malpractice statutes was to "expedite early evaluation and 
settlement of claims." Utah Code Ann. § 78-14-2 (1987). The 
Department of Business Regulations (now Department of Commerce) was 
therefore directed to "establish procedures for prelitigation 
consideration of personal injury and wrongful death claims for 
damages arising out of the provision of or alleged failure to 
provide health care." Utah Code Ann. § 78-14-12(1) (1987, current 
version at Supp. 1990). It is these "procedures for prelitigation 
4 
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consideration" which are a condition precedent to commencing 
litigation. Id. 
The question thus presented is whether the condition precedent 
is satisfied if "prelitigation consideration" occurs, even though 
there may have been some minor procedural irregularities along the 
way. An affirmative answer is compelled by the rules of statutory 
construction rules cited above. 
"Prelitigation consideration" of plaintiff's claims occurred 
in the instant case. A panel was designated pursuant to statute, 
evidence was presented, and the panel rendered its opinion. The 
Director of the Department of Business Regulations issued his 
certificate that the statutory requirements for prelitigation panel 
review were satisfied. The condition precedent was satisfied. 
This is not to say that the 60-day filing deadline of 
§ 78-14-12(2) is meaningless. Where a request for prelitigation 
review is not timely filed, the plaintiff presumably runs the risk 
that the panel or the Director of the Department of Commerce will 
decline to hold a hearing. Defendant requested such a sanction in 
the instant case. (R. 105-07.) Defendant did not, however, show 
any prejudice from plaintiff's short delay in filing the request, 
and no such prejudice exists. The panel and the Director deter-
mined to proceed with the hearing.3 
3The propriety of that determination is not before this Court, 
because defendant did not appeal from or otherwise challenge it. 
This issue is addressed further at pages 7-9 below. 
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In summary, the requirements of Utah Code Ann. § 78-14-12(1) 
were satisfied in this case. A prelitigation panel hearing was 
held and a recommendation made. The Director of the Department of 
Business Regulations certified that the requirements had been 
satisfied, and defendants did not appeal or otherwise challenge 
that decision. The trial court erred in holding that the condition 
precedent to litigation was not satisfied. 
POINT II 
PLAINTIFF'S CONSTITUTIONAL ARGUMENTS ARE 
PROPERLY BEFORE THIS COURT. 
Another element of statutory construction is that statutes are 
to be construed where possible in a manner which leads to a minimum 
of constitutional conflict. Hansen v. Salt Lake County, 794 P.2d 
838, 845 (Utah 1990); State v. Tuttle. 780 P.2d 1203, 1217 (Utah 
1989), cert, denied, 110 S.Ct. 1323 (1990). Plaintiffs initial 
brief argued that the 60-day filing requirement of Utah Code Ann. 
§ 78-14-12(2) (1987, current version at Supp. 1990) must be 
construed as a procedural requirement, and that the deadline may 
be extended or compliance waived. Plaintiff further argued that 
any other construction of the statute would be unconstitutional. 
(Brief of Appellant at pp. 10-11.) Plaintiff also showed that the 
entire statutory scheme is unconstitutional. (Brief of Appellant 
at pp. 11-16.) 
Defendant now argues that the constitutional arguments are 
improper because they were first raised in plaintiffs Motion for 
6 
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New Trial and for Reconsideration. Plaintiff acknowledges there 
are cases which hold an appellate court cannot consider matters 
raised for the first time on appeal or in a post-trial motion. But 
see Puah v. Cook, 153 Ariz. 246, 735 P.2d 856, 857-58 (Ct. App. 
1987) (issue raised for first time in party's Motion for Re-
consideration/New Trial was properly before the appellate court). 
The rule is not, however, applicable to this case. 
Arguments before an appellate court are expected to be 
different than those presented below. If the basic elements of an 
argument have been made before the trial court, the argument may 
be refined or expanded on appeal. See Deal v. State. 626 P.2d 
1073, 1077 (Alaska 1980). 
Plaintiff did argue before the trial court that Utah Code Ann. 
§ 78-14-12(2) must be construed as procedural, not jurisdictional. 
(R. 99.) It is merely an extension of that argument to assert that 
a contrary holding should be avoided for constitutional reasons. 
Hansen v. Salt Lake County, 794 P.2d 838, 845 (Utah 1990); State 
v. Tuttle, 780 P.2d 1203, 1217 (Utah 1989). Plaintiffs arguments 
concerning constitutionality were thus proper and should be 
considered by this Court. 
POINT III 
DEFENDANT COULD HAVE JUDICIALLY CHALLENGED 
THE CONVENING OP THE PRELITIGATION REVIEW 
PANEL, AND IS NOW BARRED FROM FURTHER CHALLENGE. 
After plaintiff filed her request for prelitigation panel 
review, defendant filed a Motion for Order Denying Request for 
7 
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Prelitigation Panel Review. (R. 105-07.) The motion was apparent-
ly denied, and the panel convened, considered the evidence, and 
issued its recommendation. The Director of the Department of 
Business Regulation thereafter certified that "all requirements set 
forth in §78-14-12, Utah Code Ann., 1953 as amended, have been 
satisfied regarding prelitigation review of the above-entitled 
matter." (R. 109.) Defendant did not challenge that certifica-
tion, and now claims that there were no avenues of challenge 
available. (Brief of Respondent at p. 7.) 
There were at least two avenues of challenge available to 
defendant. Defendant could have sought extraordinary relief in the 
nature of a writ of prohibition. Utah R. Civ. P. 65B (b)(2, 4); 
63A Am. Jur. 2d Prohibition § 19 (1984) (prohibition available to 
prevent administrative agency from proceeding based on un-timely 
complaint, citing St. Louis-San Francisco Ry. Co. v. Mayors 
Commission on Human Rights and Community Relations of City of 
Springfield. 572 S.W.2d 492 (Mo. Ct. App. 1978)). 
Alternatively, defendant could have appealed from the Direc-
tors Affidavit of Compliance. Utah Code Ann. § 63-46b-14(3) 
(1989) . 
Contrary to defendant's argument, neither avenue of challenge 
is barred by Utah Code Ann. § 78-14-14 (1987). That section only 
precludes judicial review of the panel's recommendation. It does 
not preclude judicial oversight of whether the panel is attempting 
8 
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exceed its jurisdiction by holding a hearing, nor of the Director's 
decision that the statutory requirements have been satisfied. 
Defendant failed to timely seek judicial review of the 
Director's certification that all statutory requirements for 
prelitigation review had been satisfied. Defendant is now bound 
by that determination. The trial court erred in failing to accord 
preclusive effect to that determination. 
CONCLUSION 
The condition precedent to suit was satisfied because pre-
litigation panel review actually occurred. Plaintiff's complaint 
was filed within the statutory time from the conclusion of the 
prelitigation proceedings. The trial court's dismissal of plain-
tiff's complaint must be reversed and the case remanded for trial. 
DATED this / / ^ day of April, 1991. 
DON R. PETERSEN and 
LESLIE W. SLAUGH, 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiff-Respondent 
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